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NEW STAMPING
GROUNDS

As a purchaser of land, you may recall paying
Stamp Duty. This was a tax on the document
transferring ownership to you. Alternatively as a
tenant you are likely to have paid Stamp Duty on
the lease, again as a tax on the document giving

you ownership.

Stamp Duty was a tax on documents. A stamp was
embossed on the document showing the amount
of duty paid. If there was no document there was
usually no duty. The amount was confirmed by the
Inland Revenue at the time of payment, and this
was normally accompanied by a short form (one

side of A4) which we prepared and signed.

On 1st December 2003 all that changed. Stamp
Duty Land Tax (SDLT) was introduced instead. It
would be better called "Land Transaction Tax", as
it is a tax on transactions, not documents.
Purchasers (which term includes tenants) may
have to submit details to the Inland Revenue and
pay SDLT even if there is no document. The
purchaser must calculate the tax and send it with
the return form. The Revenue will no longer
agree the calculation at the time of payment, so if
the purchaser mis-calculates the tax, penalties and

interest may be expected.

The principal return is form SDLT 15 it is lengthy
and can take some time to complete. Often there
are supplementary returns to be prepared and
submitted as well.

The rates of SDLT on a purchase are unchanged
from those applying under Stamp Duty, with a
significant exception — SDLT on commercial
leases will often be several times more than the
Stamp Duty equivalent. There are, however,
additional reliefs which on some occasions can
mean that the taxpayer’s lot is improved — so all
is not doom and gloom.

Most land transactions require the submission of
an SDLT 1 to the Revenue, and there are
automatic penalties if it is late. The Revenue
responds with a certificate confirming the tax has
been paid. Some transactions do not necessitate a

submission but instead a different form, certifying
that no SDLT 1 is needed, may be required. This
is also prepared and signed by the purchaser.

Examples of events constituting a land

transaction, notwithstanding there is no
document, include: taking possession of premises
before completion, paying at least 90% of the
purchase price before completion and accepting
or paying rent before completion. All these
necessitate the submission of an SDLT 1 and
possibly payment of tax. Subsequent completion
of the same transaction may be another notifiable
event requiring a further SDLT 1, and perhaps
more tax. Remember that late submission of each
SDLT 1 is penalised, as is late payment of tax. The
compliance regime is thus much more rigorous

than for Stamp Duty.

It is the responsibility of purchasers and tenants to
complete the SDLT 1 and sign it personally. We
complete the returns, but must look to our clients
to check the answers and complete any missing
information, as it is they who have to sign the

SDLT 1. Naturally we provide guidance.

Sometimes purchasers will have to submit a
further SDLT return years after completion, and
pay additional tax. It will be essential for clients to
inform us of future changes affecting a property,
including in particular variations or extensions of
leases, holding-over under a lease and any increase
in rent over 5% plus RPI. We can then advise
whether this is a notifiable event with additional
SDLT due.

Unfortunately there were last-minute changes
to the rules, and the Revenue is itself
sometimes uncertain about the details. There
was pressure to delay the introduction of SDLT
until all was properly prepared, but this was
not to be.

This is a complex new tax, and advice will be

essential for many transactions. Please contact a

member of the Property Department for further details.

New Rights For
Unmarried
Fathers

Some unmarried fathers now have the same
legal rights and responsibilities for their
children as married fathers. Many people are
surprised to find that unmarried fathers are
not automatically entitled to a say in where
their child lives, what schools they attend or
what medical treatment they receive.

The law has changed with effect from 1st
December 2003 to give an unmarried father
who is registered as the father on his child’s
birth certificate, the same legal standing as
his married counterpart. This change only
applies to births registered after 1st
December 2003.

If you would like further information about
your Iegal position as regards your child, please
contact Frances Kelly of the Family Law
Department for an informal discussion of your

rights and obligations.




DISPUTE RESOLUTION

The Disability Discrimination Act 1995 introduced
new laws aimed at ending the discrimination faced by
many disabled people in areas such as employment
and the provision of goods and services. Various
parts of the Act have come into force over the last 8
years. The last phase of Part III, giving disabled
people new rights of access to goods, facilities and

services, comes into force on 1 October 2004.

Businesses which provide services to the public must
have made or be considering making "reasonable
adjustments" to the physical features of their
premises to overcome physical barriers to access by
the disabled - this includes subsidiary services
including toilets and car parking. By 1Ist October
2004, all businesses have to comply or have a
reasonable action plan for compliance with the Act.
Businesses need to be thinking now about how they
will need to change the way they offer their services

and products in order to comply with the Act.

Under the Act, it is unlawful for a business to

discriminate:

(1) by refusing to provide, or deliberately not
providing, any service which he provides to other

members of the public to a disabled person;
(2) by failing to comply with duties imposed by the Act
which makes it impossible or unreasonably difficult for

the disabled person to make use of the service;

(3) in the standard of service which he provides to
the disabled person or the manner in which he

provides it; or

(4) in the terms on which he provides a service to the

disabled person.

Discrimination against a disabled person is defined as
either treating them less favourably than other
customers because of their disability or not making
reasonable adjustments to the way services are

delivered to enable disabled people to use them.

Business premises may include physical features
(such as access to the building) which make it
impossible or unreasonably difficult for disabled
persons to make use of a service. Under the Act, the
business must take such steps as are reasonable, in all

the circumstances of the case, to;
(a) remove the feature;

(b) alter the feature so that it no longer has that
effect;

(c) provide a reasonable means of avoiding the

feature; or

(d) provide a reasonable alternative method of
making the service in question available to

disabled persons.

Where a business leases premises and the lease does
not allow changes to physical features, the business
may apply to the Lessor for permission to make the
change — such permission may not be unreasonably
withheld. The Disability
(Employment  Field)  (Leasehold
Regulations 2004 provide that a Lessor who does not

Discrimination

Premises)

reply to such an application for permission within 21

days will be deemed to have consented.

A disabled person can make a claim against a business
whose services are impossible or unreasonably
difficult for them to access within six months of the
alleged discrimination. If successful, a disabled
person could be awarded compensation for any

financial loss and injury to feelings.

There are over 8.5 million disabled people in the
UK. Adjustments made for disabled people may also
benefit  other customers and staff. One in four
customers/clients are disabled or close to someone
who is. By complying with the Act a business not
only retains the goodwill of disabled people and their
families and friends, but will also avoid the risk of

legal action.

For more irlfbrmation, p]ease contact Andrea

London of the Dispute Resolution Department.

Mediation in Commercial Disputes

Confusion exists amongst clients seeking to
resolve commercial disputes in the apparent
contradiction in the advice that they have a
strong case but nevertheless they should
consider entering into a mediation at which
they might be expected to accept less to achieve
a settlement. Is there an obligation to mediate

or can a party simply pursue a strong claim?

Case law indicates that the judges may be as
confused as the clients. The relevant court
rule is Part 1.4 of the Civil Procedure Rules.
The Court is to ensure that cases are dealt
with expeditiously, fairly and with an
appropriate share of the Court’s resources by
"actively managing cases". This includes
"encouraging the use of alternative dispute
resolution procedures if appropriate and
facilitating the use of such procedures" so as
to help settlement.

The first cases showed that the Courts way of
"encouraging”" settlement was to penalise
parties in costs if the Court thought that not
enough had been done to settle amicably. In one
case Railtrack was deprived of its costs of a

successful appeal because it declined to resolve

the dispute by arbitration or mediation. In
another, a successful defendant was penalised
for withdrawing from mediation days before the
agreed date. Solicitors thus emphasised to
clients that if they were not willing to mediate
there were risks in costs.

Last year, however, other decisions indicated
that sometimes a party might refuse mediation
without penalty. The necessary circumstances
were when the offer to mediate was too early or
was tactical, other methods of resolution such
as meetings or without prejudice offers had
been made or because of the dispute’s subject
matter. Still the Courts emphasised their
approval of mediation by stressing that it is ‘a

high risk course’ to refuse mediation.

In Shiriyama Shokusan Co Ltd v Danovo Ltd
(decided in December 2003) the Claimant
believed it had a strong case applying for
summary judgment without mediation. The
Defendant successfully applied to the Court for
an Order for mediation. The Judge felt that his

powers of "encouragement" extended to

This

followed in the Commercial Court where

compelling mediation. practice is

mediation has been known to be ordered when

both parties object!

Three requirements arise from these conflicting

decisions:

* Parties must consider whether mediation is
appropriate. A full explanation why not

should be given to their opponents;

* If the mediation offer is at the wrong time or
a party sees a more appropriate means of
resolving the dispute a full explanation

should be given;

* Where a large sum of money is involved as in
the commercial court, a party is at grave risk

of an involuntary mediation.

Whilst there may not be a duty to mediate in all
cases, it is clear that alternative dispute
resolution procedures, and mediation in
particular, are now an integral part of the

litigation process.

contact

For further
Barry Davies,

information,
head

Resolution Department.
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ELLIS WOOD

The firm was founded on the 3rd December
1883 by Joseph William Ellis (whose uncle had
recently been Lord Mayor of London) at 63
Chancery Lane, London. It expanded to be Ellis
Bickersteth Aglionby and Hazel in 1910. Hugh
Bickersteth was the son of the Bishop of Exeter,
and a sister married a member of the Aglionby
family, introducing a strong connection with the
Church of England. Descendants of the original
Hazel and Aglionby partners, Ernest Hopkins
Hazel, Roland Henry Hazel and Francis Basil
Aglionby are still in touch with the firm today.
Notable senior partners included Basil Aglionby
(1951 to 1955) and Ernest Joseph Hazel (1959 to
1975) a son of Ernest Hopkins Hazel.

From 1891 to 1966 the firm was at Portland
House, London EC2 where it finally practised as
Ellis Bickersteth Hazel and Benhams, after
amalgamation with Benham Synnot and Wade in
1959. In 1966 the partnership moved to 36 St
Andrew’s Hill, near Blackfriars Station, where
the writer joined the firm in 1976. The Senior
Robert O’Brien,
Secretary to the Catholic Education Council,
with an unrivalled knowledge of both Catholic
Charities and Education Law. A kind and

Partner was

originally

thoughtful man, he was always prepared to give
time to clients and younger members of the Firm
to pass on his knowledge and experience. The
Requiem Mass for this most distinguished
Catholic lawyer was attended by the then
Cardinal, two Archbishops, and a number of
other Bishops. Edward "Teddy" Graham the next
Senior Partner was the godson of Ernest Hopkins
Hazel, and had seen service in the War with the
First Airborne Division. Ernest Joseph Hazel
had, as he used to say, been the unwelcome guest
of the Japanese in a Prisoner of War Camp.
Neither he nor Teddy, typically of their
generation, would speak of the horrors which

they had seen. They shared Robert O’Brien’s

unfailing patience with younger lawyers.

St Andrew’s Hill was an attractive little street

with three public houses, and partners had time

to go out to lunch. As an indirect result the
partners at number 36 amalgamated in 1969
with Wood & Sons then at number 1 St Andrews
Hill The combined firm had offices in London,
Beckenham, Slough, Sydenham, West Wickham
and Woking and subsequently Burgess Hill.

The conveyancing boom in the 1970s came and
went. The branch offices closed or went
independent, the last to close being West
Wickham, when Roger Pingram, the partner in

charge, came to London.

In the late 1970s, there were at least 18 partners
on the notepaper and 36 St Andrew’s Hill was a
thriving commercial office. The lease ran out in
1983/84. According to office legend it had been
granted several years carlier by a Kentish Farmer
without rent reviews, but was later acquired by
an insurance company who did not wish to
renew. The Partnership’s accountants, Messrs
Pannell Kerr Forster were moving to a new
office re-development in Hatton Garden called
New Garden House. They offered the firm a
small but modern air-conditioned suite, with
views over an attractive courtyard, in sharp
contrast to the old partitioned Georgian building
in St Andrew’s Hill. A smaller and leaner firm

moved to Hatton Garden.

Whilst the firm was in Hatton Garden, the
senior partners included Paul Hosier who made
a particular contribution having come from a
well-known Catholic practice in the West End
in 1972.

In 2003 when the Hatton Garden lease expired,
the partners, Simon Howell, Roger Pingram and
Richard Collier-Wright accepted an offer from
CEP to join that firm and all the firm’s staff
moved in September 2003. Thus came to an end
the independent existence of what was latterly
known as Ellis Wood, but which had acquired
over the years a reputation for integrity and
competence particularly in the field of Catholic
Charities whilst retaining its links with the City
of London, and always remembering its origins

as a family firm.

HOW TO SAVE
YOUR HOME FROM
THE TAX-MAN

Irrespective of how the housing market performs
in the immediate future, one permanent threat

to homeowners is Inheritance Tax.

The maximum amount that can pass tax-free on
death is currently £255,000, the problem is
obvious — most people’s homes are worth more
than this (especially in South East England)
without even taking into account the value of
other assets such as cars, jewellery, antiques etc.

Inheritance tax is charged at 40% on the excess.

For married couples the problem is more acute
if their Wills are drafted to give everything to
their spouse or the children if the spouse has
predeceased.  Although all transfers between
husband and wife on the death of the other are
exempt for Inheritance Tax, this is known as
"estate bunching" where the surviving spouse’s
estate is swollen by that of the first to die. The

result is an unnecessarily high tax bill.

The unmarried partner of a deceased who had
their home in (say) his sole name may find
themselves unable to pay the inheritance tax
bill without selling or re-mortgaging (if

possible) the home.

There are options for those who wish to
reduce the Inheritance Tax bill, but the sooner
you start to plan the greater your chances of a

happy outcome.

Commonly used tools to help mitigate
Inheritance Tax on the family home are Wills.
Seen as unglamorous by many people, through
writing a Will tax efficiently, married couples
with assets worth in excess of £500,000 can
double the amount w they can leave tax free
to their children on their death, a saving at
today’s tax rates of £102,000. This is a fantastic
saving for the price of a carefully drafted Will
(which is unlikely to cost more than few hundred
pounds) incorporating a suitably worded Trust in
both Wills. Basically, the Trust receives some of
the assets of the first to die, which reduces the
amount pass' ng to the survivor (the Trust does
allow the survivor to have access to the funds
held on Trust if necessary to prevent financial
hardship). On the death of the survivor the
money held in the Trust can pass to the children

(or other beneficiaries) tax-free.

Many other tax—planning opportunities exist

involving gifting a share of the home and the use

of different types of trust. The ways in which
different schemes work are too complex to set
out in detail here. Matthew Sabey of the Private
Client Department is always happy to discuss your

situation on an informal basis.




OFFICE NEWS

Roger Hollinshead retired as a consultant
from the firm at the end of October 2003.
He had been with the

predecessor for over 32 years, serving for

firm and its
ten years as Senior Partner. To mark his
departure and to thank him for all his hard
work over the years we held a party for past
and present members of the firm at which
Barry Jameson was able to suitably
embarrass Roger with affectionate tales of
old. Roger and his wife Marina are now
launching into new careers in Northern Italy
running a small pensione / bed and breakfast
business. No doubt they will be seecing

visitors from the firm.

There have been a number of staff changes.
Michelle Karim who was only with us for a
short time left and Francesca Granieri
joined the Family Department as a secretary
in January. We have a friend of Angela Lucy,
Shelley Heffernan, with us to assist with
the archiving of files and documents. Jacky
Nelson returned from her Antipodian

expedition in December.

The three invited artists at our Art Show
held over three most enjoyable evenings in

November were Dorit Braun (Painter),

Steven Newell (Glass Artist) and Fiona
Muxlow (Painter). The artists presented
very different works and we were very
grateful to them. The artists all donated 10%
of their sales proceeds to charity and £363
was raised for CARF-UK (Children at Risk
Foundation). Fiona is current Chair of the
Association of Women Solicitors (AWS) and

trained with us.

Farha Leadbetter was on the Committee
for the glamorous AWS Annual Ball with a
1920s theme in November. Attendees from
the Farha
Leadbetter, Nicola Waldman, Angela

firm were Emma Ries,

Lucy, Sue Pape and Tom Murphy.

The Family Law Department gave a Union
Party in November. Union is a new venture,
started by a contact of Frances Kelly and Sue
Pape, assisting those going through divorce
and separation with the changes they are
experiencing. We provide legal advice and

counselling,

In December, Tim Bartlett, Madeleine
James and Nick Fowle sang with EC4
Music at Duke’s Hall, Marylebone where

they performed Brahms’ German Requiem.

The next concert is scheduled for June at St
Brides.

The number of babies continues to increase
as Susie Fritsche of the Property Litigation
Department had a baby girl Jada in
December. Congratulations to Susie and

Kelvin.

Our convivial Christmas party was at the De
Vere Cavendish in Duke Street where we
were looked after extremely well as always

and the party went on well into the night.

We were delighted to see clients at the
Property Department’s Seminar on the new

Stamp Duty Land Tax regime in January.

In January, a large group from the firm
went to Somerset House to skate on ice, a
couple of us gave up after clinging to the
barrier for 10 minutes and retired to the
bar for mulled wine but the rest managed to

put on a good show.

Angela Lucy and Jacky Nelson organised
a "ladies only" graphology evening for
clients at which various male members of the
firm’s handwriting and characters were

subjected to intense scrutiny.

In February we celebrated momentous
birthdays with Angela Lucy and Robert

Maclean.

A number of events are in the offing
including a Pool evening, ten pin bowling,
the city of London Road Race and a charity
Quiz night.
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