BIRTH CERTIFICATES

Who do you think you are?

Richard Adams discusses birth registration and parentage
following the recent decision in M v W

Richard Adams is a solicitor
at Cumberland Ellis LLP
and represented the
petitioner in M v W

‘A declaration of parentage
can assist those who wish
to establish the truth of
their paternity or that of
their child, but whose births
were registered overseas
and where the laws there
cannot assist them.

n recent years there has been
I an increasing awareness of the

importance of one’s heritage and
background in shaping personal
identity, as witnessed in the growing
popularity of tracing family ancestry.
There is also a greater need for accurate
information, given our increasing
knowledge of genetic inheritance.
These developments have been
reflected in ongoing changes to the law
that stress the value of being aware
of one’s background and the truth of
parentage.

M v W (Declaration of Parentage)
[2007] highlights those changes.

The applicant, an adult man, applied
to the High Court for a declaration
of parentage that would allow him
to re-register his birth, so that his
biological father could be recorded
on the birth certificate. The father
was originally registered as “‘unknown’
and the applicant’s biological mother
gave him up for adoption soon
afterwards. The question before the
court was whether the birth could be
re-registered without adversely
affecting the legal status of the
adoption.

Hogg ] found that the court
could make such a declaration, and
that there were no public policy
reasons for not doing so, stressing
that where the truth of paternity was
established the court should make
such a declaration. She recognised the
importance of the truth of paternity
being established and being recognised
by the state, a recognition that was
deeply important to the man’s
self-perception.

This case highlights the importance
that establishing the truth of parentage
has for personal identity, and also
the great significance the birth
certificate can have in establishing

that identity and having it recognised
by the wider world. While for many,
what is recorded at the date of their
birth will be accurate, this is not always
the case. The Office of National
Statistics states that up to 6% of births
are registered without a father, and
there will be many others where the
details are registered incorrectly, for
whatever reason. This article looks at
the current laws relating to the birth
certificate and establishing the truth
of paternity.

Re-registration of

the birth certificate

Where no father or other person

was originally registered on the birth
certificate, the birth can subsequently
be re-registered if both parents agree.
By virtue of s10A of the Births and
Deaths Registration Act (BDRA) 1953
this can be done at the joint request
of the mother and father. If neither
parents is present at the time

of re-registration, it can be done
upon the production by one parent
of either:

¢ statutory declarations by both
parents confirming the identity
of the father of the child; or

* a parental responsibility
agreement, together with a
declaration that the agreement
has not been discharged by a
subsequent court order.

On re-registration of the birth,
the father will automatically obtain
parental responsibility for the child.

It is perhaps unlikely that where
no father or other person was originally
registered on the birth certificate, a
later agreement will be reached to
re-register the birth to include
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the details of the father. In more
contentious cases, BDRA 1953
allows re-registration of the birth
by one parent on the production of
either a certified copy of a parental
responsibility order or an order
under Schedule 1 to the Children
Act 1989 requiring the father to
make financial provision for the
child. In both cases, the order must
be produced with a declaration that
the relevant order has not been
discharged by a subsequent order.
Again, the father will automatically
obtain parental responsibility for
the child, if he does not already
have it.

registered on the certificate or where
it is the child who wants the certificate
to be accurate. In such cases, it will be
necessary to apply to the court for a
declaration of parentage under s55A
of the Family Law Act 1986. Further
to s14A BDRA 1953, a birth can be
re-registered where the Registrar
General receives notification that

such a declaration has been made.

Why apply for a

declaration of parentage?

Asin M v W, there will be those

who wish to re-register their birth

(or the birth of their child) to accurately
reflect the details of the father, but

In contentious cases, BDRA 1953 allows re-registration

of the birth by one parent on the production of either
a certified copy of a parental responsibility order or an
order requiring the father to make financial provision.

Both of these provisions are unable to do so because, for
allow the parents of the child to

re-register the birth only where no

instance, another person has already
been incorrectly registered. They may
wish to rectify the certificate to
obtain state recognition of their

other person was registered on the

birth certificate. Therefore there will
be many for whom the above identity, and it can also prove
provisions are of no use, whether useful to help future generations

because another man was incorrectly with issues relating to medical

Who can apply?

Any parent of the person for whom a declaration of parentage is sought, the child
themselves or any other person who can show a sufficient personal interest. Further
to Re R (IVF: Paternity of Child) [2003] the definition of a parent includes a person who
is to be treated as a parent by virtue of the Human Fertilisation and Embryology Act
1990.

Certain residence requirements must be met to show that either of the people named
in the application are:

* domiciled in England and Wales at the date of the application;

* have been habitually resident in England and Wales for a period of one year ending
with the date of application; or

* have died before the date of application but were either domiciled in England and
Wales or had been habitually resident in England and Wales throughout the period
of one year ending with the date of death.

The respondents to the application will be the person whose parentage is in issue
and anybody who is alleged to be the mother or father of that person. Where the
parentage of a minor is in issue, it is likely that a litigation friend will need to be
joined as a respondent. The Attorney General also has the right to be joined to the
application, and a copy of the issued application must be served on him.

conditions or genetic makeup.
Alternatively, the mother of a child
whose father refuses to acknowledge
paternity could apply.

A declaration can also assist
those who wish to establish the truth
of their paternity or that of their child,
but whose births were registered
overseas and where the laws there
cannot assist them. A declaration
will bind the world, so can also
prove useful for establishing parentage
for immigration and inheritance
purposes, among other issues. The
value of official confirmation of a
person’s parentage cannot be stressed
enough.

Making the application
Applications can be made to a
magistrates court, county court

or the High Court. The application
will need to be made by petition
and, unless otherwise directed,
will need to include the following
information:

e The full name, sex, date and
place of birth, and residential
address of the petitioner and (if
known) that of the person whose
parentage is in issue, those whose
parenthood is in issue and anyone
who is acknowledged to be a
parent of that person.

®  Where either the petitioner or the
respondents have been known by
other names, each name by which
they were known.

¢ The grounds on which the
petitioner relies and all other
material facts alleged by them to
justify making the declaration.

®  Whether there have been any
other proceedings relating to the
parentage or parenthood of the
relevant people.

® The residence requirements of
either the person whose parentage
is issue or whose parenthood
is in issue, together with their
nationality, citizenship or
immigration status, and the
effect a declaration would have
on that status.

The proceedings are heard as in
matrimonial proceedings, and the
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form of order made will be a
declaration that a person named in
the application is or was the parent
of another person so named. The
Family Proceedings Rules 1991
apply as they do to matrimonial
proceedings. If the truth of the
proposition sought to be declared
is established, the court is obliged
to make the declaration, unless to
do so would be manifestly contrary
to public policy.

Establishing paternity

Where the mother was married at
the time of birth, there is a presumption
that her husband is the father of the
child. This extends to children who
were conceived before the marriage,
but who were born after the date of
the marriage. In such cases the
petitioner will need to show that it
is more probable than not that the
husband was not the father of the
child. Obviously, no such presumption
applies where the mother was not
married. Nowadays paternity can
be established relatively easily
through scientific testing, including
blood and DNA tests, and it is likely
to be appropriate for such a test to
take place in most cases, except
where one of the parties is no
longer alive.

Scientific testing
A direction for scientific testing
can be made in any civil proceedings
in which the issue of parentage falls
to be considered, although it cannot
be made as a standalone application.
The direction can be made on an
application for directions or by the
court’s own motion, but it can only
bind a party in the proceedings.
Unless the court grants leave, an
application must be made on notice
to all parties to the proceedings and
any other person from whom the
direction involves the taking of a
bodily sample.

The Ministry of Justice
provides a list of accredited bodies
for court-directed paternity tests
- see www.justice.gov.uk/about/
paternitytesting.htm — but if the
direction is made by consent, any
laboratory can be used. The applicant’s
solicitor will be responsible for making
the necessary arrangements and the
applicant will bear the costs of the
testing in the first instance.

It is also important to note that
the court can only direct that a
bodily sample be taken and cannot
order it, unless the Mental Capacity
Act 2005 applies, ie the court or
someone with power of attorney
can consent on the party’s behalf.
For children under 16, further to s21(3)
of the Family Law Reform Act 1969,
a sample may be taken where the
person who has care and control of
the child consents or, where they do
not consent, the court considers it in
the child’s best interests for a sample to
be taken.

Given the court’s view in recent
years that it is desirable for the truth
of paternity to be established, it is

Joint birth registration
Practitioners should note that changes
are due to the registration of births, as
the government has increasingly taken
the view that fathers are more likely to
take an active and ongoing role in their
children’s lives if they are registered on
the birth certificate. The Welfare Reform
Bill, which is due to receive royal assent
in early 2010, proposes the following
changes:

® The mother will be required to
give the details of the child’s father
to the registrar, unless the child
has no father, the mother does not
know the identity of the father or
his whereabouts, the father lacks

Once a declaration is made, it binds the world and
not just the parties, so it will be a good record of the
truth of paternity in many circumstances.

likely that a direction for scientific
testing will be made, for both adults
and children. A refusal by one of the
parties to comply with a direction
enables the court to draw such
inferences as appear proper in the
circumstances of a particular case,
although further evidence will be
needed to ensure that paternity can
be established to the satisfaction of
the court.

Declaration of parentage

Once a declaration is made, it binds
the world and not just the parties, so
it will be a good record of the truth
of paternity in many circumstances.
Following the declaration, the
prescribed office of the court shall
notify the Registrar General of the
making of that declaration. The
registrar can then re-register the birth
certificate to record the details.

It is important to note that
re-registration of the birth certificate
where a declaration of parentage has
been made under the BDRA 1953
does not grant the father parental
responsibility. This should be a
consideration when considering which
application to make. If the mother of
the child is likely to not enter into a
parental responsibility agreement, then
an application should be made for a
parental responsibility order, rather
than a declaration of parentage.

capacity, or she has reason to fear
for her safety in the event the father
is contacted to register the birth.

® The registrar will only have the
power to register the details if the
father acknowledges himself to be
the father.

e Scientific testing can be carried out
to establish the truth of paternity
before the birth is registered, but
this can only be done with the
consent of the parties.

It is hoped that these provisions
will increase the number of births
where both parents are registered,
although it is apparent that a degree
of agreement between them will be
required. It is therefore likely that
some births will still be registered
without the details of the biological
father or will be registered incorrectly,
and given the increasing weight
placed on the importance of knowing
one’s biological heritage, it is likely
that the provisions for declarations
of parentage will be continue to be
of much use. W

M v W (Declaration of Parentage)
[2007] 2 FLR 270

Re R (IVF: Paternity of Child)
[2003] 1 FLR 1183

December 2009/January 2010

‘ ‘ FLJ92 p13-15 Adams.indd 15

Family Law Journal 15

01/12/2009 10:11:48 ‘ ‘




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


